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As we told you in previous News & Views, when Georgia passed its SAFE Act legislation last spring to bring it into compliance with the requirements of the federal law, GMHA successfully lobbied for an exclusion for MH retailers until HUD issued its own rules and guidelines.  We chose that course of action because in our opinion, our people would have to follow HUD’s guidelines regardless of any conflicting language that we might have gotten passed at the state level, and to have fought the Department of Banking on the issue at that time would have been a battle we didn’t think we could win.  We also expected HUD to move at its normal glacier-like speed in addressing the issue.  HUD surprised everyone, however, by issuing its proposed rule regarding the SAFE Act in mid-December.  Unfortunately, HUD’s proposed rule does not go very far in clearing up nor addressing our industry’s biggest concerns, which to a large degree center on the definitions of a couple of key terms in the SAFE Act: (1) what is allowed under the definition of “administrative and clerical activities” and “taking a contract”, and (2) the definition of “compensation or gain”.  How those terms are ultimately defined and interpreted will determine whether retailers and their salespeople will have to become licensed mortgage loan originators, or change some of the ways in which they do business.
MHI staff held separate meetings January 21 with HUD and the Conference of State Bank Supervisors.  The main points of emphasis that MHI expressed were:

· Congress did not intend for states to require licensing for the mere taking of application, and in fact the legislation provides exclusions for administrative or clerical tasks.

· The federal definition of a loan originator requires a person to be licensed if they both take an application and offer or negotiate terms.

· Clarification should be made to indicate that compensation or gain does not include the receipt of a sales commission from the sale of the home; thusly, if there is no compensation then the functions test is not met and the individual is not subject to licensing.  {To this point, HUD has not agreed to this definition, and insists that receiving a salary or  commission from the sale of the home would meet the definition that would trigger the requirement for an MLO license.}
· A suggestion to include a de minimis exclusion for smaller businesses that handle a very small number of loans each year.  {HUD is saying that the way the SAFE Act is written does not allow for a de minimis exclusion.}
· A suggestion to eliminate dual licensing requirements for lenders that exist in some states. {HUD has thus far failed to agree to this request.}
· A request to extend or delay the implementation date due to the unusual hardship this would bring to the industry at this time. {Based on what I heard, I do not believe that HUD is likely to grant an extension or delay.  It’s possible, but not very likely.}
After participating in several discussions on the SAFE Act, including those involving Bill Matchneer of HUD and the MHI attorney who is crafting the MHI comments on HUD’s proposed rule, as well as several discussions with the Georgia Department of Banking, I offer the following thoughts on the SAFE Act and its effect on the sale of manufactured homes in Georgia.  

*** HUD issued its proposed rule on the SAFE Act on December 16th, and the industry has 60 days from that time to submit written comments as to needed changes in the rule.  Comments must be submitted to HUD by February 16.  GMHA will be submitting comments closely in line with those of MHI.  You are welcome, and encouraged, to submit comments as well.  For more information on how to do that, please contact the GMHA office.

*** The timing of all this really stinks.  There is no way of knowing how long it will take HUD to review the comments submitted and issue a final rule.  Best guess is this summer, long after the application deadline for the state.

*** To all Georgia retailers, and community owners who seller-finance in their communities, if you want to continue with the same business model that most of you have been using for years, we strongly recommend that you immediately begin the process of getting your loan originator license, and where necessary, your mortgage broker’s license.  I realize that many, but not all, Georgia retailers already have their mortgage broker’s license.  Those that do will also need to get their MLO license.  {The 20 hours of MLO licensing education will count towards the 40 hours required for the broker’s license.} The deadline for submitting your application for a MLO to the Georgia Department of Banking is March 31.  For all the requirements to obtain a mortgage loan originator license, please go the website of the Georgia Department of Banking & Finance at www.dbf.georgia.gov . 
PLEASE SEE THE ATTACHED FLYER FOR AN UPCOMING  LICENSING CLASS SPONSORED BY GMHA.

*** If a MH retailer wants to try to conduct business without having the license(s) required by the SAFE Act he/she must conduct business as follows:

· You may pull the customer’s credit report and consider his income for prequalification only.  The customer would provide necessary information on a document including a notification that “this information is not for loan purposes”.

· You must provide the customer a list of prospective lenders who may provide financing to the customer and instruct the customer to contact those lenders himself.  A list of 3-5 lenders would be preferable, but current lending conditions may only allow for 1-2 lenders that will seriously consider providing financing to the customer.

· While qualifying the customer for the proper home, the use of a generic rate sheet would not be considered “offering or negotiating”.  Example = “If you provide a down payment of $XXXX, and your loan was at X% for XX years, your monthly payment would be approximately $XXX.

· The retailer should maintain on file a detailed business plan outlining the procedures in place to ensure that the business practices employed do not require licensing under the SAFE Act.

The retailer may not do any of the following without the appropriate license(s);

· Act as an intermediary between lender and prospect
· Answer the buyer’s questions about the loan, especially with regards to rates and terms
· Assist the buyer in completing the loan application, or answering the lender’s questions
· Steer the buyer toward a particular loan
· Receive any compensation in any form from a lender.
*** Based on the commentary in HUD’s proposed rule on the SAFE Act, the definition of “takes a residential mortgage loan application” excludes an individual whose only role with respect to the application is physically handling a completed application form or transmitting a completed form to a lender on behalf of a prospective borrower.
***Which lender(s) you do business with may determine whether you have to have an MLO license.  If your lender(s) plan to sell their loans on the secondary market, the loan must have a unique identifier for everyone involved in that loan file – loan originators, appraisers, brokers and lenders.  We strongly advise all retailers to talk with your lenders to see how their particular business model will affect your need to be licensed. 
*** Many of you may have heard that there were some states that passed legislation exempting retailers from having to obtain licensing under the SAFE Act. All SAFE Act legislation must meet HUD’s approval, and thus far all the states that passed exemption language for MH retailers have been told that they must go back and amend the legislation. 

We will do our best to keep you informed as to any new developments regarding the SAFE Act, with both HUD and the Georgia Department of Banking.  If you have any questions, please call the GMHA office at 770-955-4522.

